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Abstract

Contrary to the general view of non-lawyers andray; not all promises or agreements can be accepted
or are enforceable at law. An agreement is enédnleeif an aggrieved party whose rights have been
breached by the other party to the agreement cfamoenthose rights or get his remedies from thatsou
of law. In order for a contract to be enforcealdepromise or agreement must be valid and binding
between the parties; meaning that they must baldefo be legally construed as contracts thavalid

and binding at law. The elements of an enforceabigract is judicially explained by VC George et
case oK ajang Sri Rock Products Sdn Bhd v Maybank Finance Bhd & Ors' in that “To constitute a
valid contract there must be separate and defiitées thereto; those parties must be in agreernieit
there must be consensus ad idem, those partiesiinbergt to create legal relations in the sense that the
promise to each side are to be enforceable singggulse thay are contractual promises and the pgemis
of each party must be supported by consideratiorhis paper seeks to explain what is ‘intention to
create legal relations,’ for abject failure to ureland this most basic of a contractual elementt dpam

the classic ‘offer’ and ‘acceptance’ requirememts render a promise or agreement unenforceable at
law thereby throwing many precious business retatigps and business ventures into the floors of the
courts with very lengthy and expensive court batttesrein.

I ntroduction

Intention to create legal relations is one of thagipal ingredients of a valid and binding contraghich

in its absence; shall render a contract (thougmarfacie having the requisite offer, acceptance and
consideration) as void ab initio. In determiningether there is a succinct and clear intention timat
parties be bound by their obligations to the canttridne court shall look into the statement or ps@s, or

in other words ‘the statement of intention’ thatriade to one another; this ‘statement of intentgami be
made either by the offeror or the offeree or both.

A Statement of Intention

A statement of intention though made is also neention if the offer is uncertaias in the case of
Guthing v Lynn? to pay ‘an extra £5 will be paid if the horséuisky' or in the case oihmad Meah v
Nacodah Merican® an agreement to build ‘a suitable house.” HowewveWard v Byham®*, a promise
to make a child happy was held to be a part ofsictemation. It is opined that in this latter cése court
might have looked at the intention of the partissaavhole, especially on the part of the fatheringk
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that promise that he had really intendednake the child happy.

However not all promises or agreements that arernaia, (though there are ’intention’ per se in the
promises made) are ultimately deemed as void duadertainty of those promises. In the casH itifas

v Arcos’, the court was willing to construe the previouslitgys of the parties in order to arrive at the
conclusion that there was sufficient intention te bound between the parties notwithstanding the
uncertainty of terms in the options. In this caBe;in 1930, agreed to sell D a quantity of Russian
softwood timber 'of fair specification.” The coatit contained a clause giving to P an option tcimase
further timber in 1931, but the option gave no ipatars as to the kind or size or quality of thaker,

nor the manner of shipment. When P sought to é&etbe option, D pleaded that the clause was too
indeterminate and uncertain to indicate an unegailvimtention to be bound, and that it was merely a
agreement to negotiate a future agreement. lItthexsce held by the House of Lords that in the light
the previous dealings between the parties; there sudficient intention to be bound; the terms left
uncertain in the option could be ascertained bgregfce to those contained in the original contaact
from the normal practice of timber trade.

Bilateral Contract & Unilateral Contract

In bilateral contracts such as in the advertisemestevidenced in the caseldérris v Nickerson®; it
was held that the advertisement of sale by aust@ma mere statement of intention to hold a salenan
an offer that could be accepted to form a bindiogtiact therein. As for unilateral contracts hoemrvt
has been held in the celebrated cas€aflill v Carbolic Smokeball Co’ that a statement of intention to
reward anyone who had contracted influenza afterguthe smoke balls pursuant to the requirements in
the advertorial was valid and accepted as a leghlhyding intention or promise to contract
notwithstanding that in general, the law for bitatecontracts involving advertisements are notrsfteut
mere invitations per se. Hence, following the cak€arlill v Carbolic Smokeball Co Ltd?, it seems
that statements of intention in the form of prorsige reward be it in the form of an advertoriataken
by the courts as valid and genuine intention tareamt for the performance of a party as considenatid
the promise is evident; (the same) sufficient eiaiogmerit such a conclusion.

Social, Domestic & Family Arrangement

In cases involving social, domestic and family agaments where there is natural love and affection
between the parties, the courts normally presurattttere is no intention to have legal consequences
meaning there is no contract no matter how andhatwnanner such statements of intention has been
made between the parties. Hence, as discusséer garBalfour v Balfour® a statement of intention by
the husband to give a monthly allowance to his fifen Ceylon is not a contract, neither it is tompise

the wife 15 pounds sterling a week ‘as long ashtiiginess is okay’ or ‘so long as | can managesitina

the case ofGould v Gould'® since; as per the words of Edmund Davies LJ ‘ghwsrds import such
uncertainty as to indicate strongly that legal tietes were not contemplated...furthermore such
uncertainty...how and by whom is it to be determingtkther the business was okay or whether the
husband could ‘manage’ to keep up the payments...’

However the court is willing to hold that therengention if the other party has acted in pursuarthat
promise to the detriment, sacrificial or forbeamnf that party to show that as in the cased efritt v
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Merritt*, Simpkins v Pays'? andParker v Clark™ there really was a common intention to contract.

Business Arrangement

In a business arrangement there is a presumptainthie statement of intention found in the promises
made between the parties is a binding intentiormlokgpof culminating into enforceable contracts.ug;h
there is a strong presumption that the partiesntht® be legally bound unless this presumption is
successfully rebutted by the express exclusioregdll jurisdictions for both parties in the contrastin
the case oRose & Frank Co v JR Crompton & Bros*.

Negotiations for the sale of land or houses; thotingly are business arrangements may also be found b
the courts as just mere negotiations which do pesttute firm offers for there were no consenstis a
idem between the parties as to the real terms anditions of the contract. Agreement that is ‘gabjto
contract’ or ‘subject to formal promise to be drawgi is also found by the courts in most casesaainiy

no intention to contract unless there are othedenge strong enough to rebut the presumption fiem t
facts surrounding the case; evidence cogent entughow that there is a common intention from both
parties that the promises made should have legelecpiences therein.

In Winn v Bull®® there was a written agreement between the plamni defendant for the lease of a
house subject to and is dependent upon a formalamtribeing prepared but ultimately no formal caatr
was entered into. It was held that there was riore@able contract. Similarly, in the Malaysiarseaf

Low Kar Yit & Orsv Mohd Isa & Anor'®, thedefendant gave an option to the agent of the pilfsirio

buy a parcel of land subject to a formal contraging drawn-up and agreed between the parties. The
plaintiff's agent duly exercised the option but thefendant subsequently failed to sign the agreefoen
sale, whereupon the plaintiffs instituted procegdifor specific performance or alternatively foedéch

of contract. Gill J held that on the constructafnthe document sued upon, the option was condition
upon and subject to a formal contract to be drapad agreed upon between the parties. The egercis
of the option amounted to nothing more than anexgent to enter into an agreement. Therefore there
was no contract.

Contrary to the above cases however; in anotheayg&n case dbaiman Development Sdn Bhd v
Mathew Lui Chin Teck & Anor'” it was held that the pro-forma is a contract. this case, the
respondent purchaser had signed a booking pro-farmdich the parties agreed to the purchase pfice

a house to be built by the appellants, a housingldper. Subsequent to the payment of a depodit an
the signing of the pro-forma, the appellants infedithe respondent that the price of the house avhe t
increased. The respondents did not agree to tireased price and applied for specific performance.
The appellants contended that the pro-forma walsjesti to contract’ in the sense that until a furthe
document was mutually agreed and signed; no caohobligations arose from it. This argument was
rejected by the Lordships, holding that the appedlavere bound by the pro-forma and could not argue
that it did not create the obligation to purchase sell the property.

In short, the use of the expressions ‘subject tdrect’ or the like does in most cases, raise &rémce
that there is no intention to create legal relati@am a commercial or business arrangements thereby
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rebutting the presumption that there is intentmbe legally bound in the same. However the exwas
‘subject to contract’ is not a magic word or soractable that it cannot be overcome; for as per Sir
Garfield Barwick in the earlier mentioned casdafman Development Sdn Bhd v Mathew Lui Chin
Teck & Anor*®it is really a question of intention-

The question whether the parties have enteredciotractual relationships with each other esséytial
depends upon the proper understanding of the esipresthey have employed in communicating with
each other considered against the background afitbemstances in which they have been negotiating,
including in those circumstances the provisionarof applicable law... The purpose of the constoucis

to determine whether the parties intend presemtlypdund to each other or whether, no matter how
complete the arrangements might appear to be,dbeyot so intend until the occurence of some furthe
event including the signature of some further doent® or the making of some further arrangements.
The question is one as to be expressed intentidrisamot to be answered by the presence or abs#nce
any particular form of words.’

Hence, difficulties frequently arise where parfiesegotiations reach 'points of agreement’ or teqaege
letters of intent’ or ’letters of comfort’ but nentkeless contemplate that a formal document isttater

to drawn up. As discussed before, the questiorthvener not a binding contract is concluded is d@tena

of interpretation for the courts to decide. Kireinwort Benson Ltd v Malaysian Mining Corporation
Berhad'®, it was held that a ’letter of comfort’ where ammany stated that it was its policy to ensure that
its subsidiary could meet its liability in resp@edtioans made to it, did not have contractual éféecthe
words in question were intended as a statemenkisfirgg fact and not as a contractual promise for
‘really, it was only just a moral responsibility.’

The letter of intent is another commercial devigenhich one party indicates to another that heeis/v
likely to place a contract with him. A typical erple would be a contractor proposing for tenderafor
large building contract and who would need to sabt@ct for plumbing and electrical works. He wbul
need to obtain estimates from the sub-contractonstdich his own tender would, in part be basedhsut
would not wish to enter into a firm contract wittetn unless and until his tender was successfulenOf
he would send a ‘letter of intent’ to his choseb-sontractors to tell them of his selection. Mof&en
than not such letters are so worded so as notetteciany obligation on either side though sometiitnes
does have an invitation to commence some preliminark which at least creates an obligation to pay
for that work and as per Fay J in the cas@ wfiff Construction Ltd v Regalia K nitting Mills Ltd®,
‘save as in exceptional circumstances, it can maveinding effect.’

In the leading case dritish Steel Corp v Cleveland Bridge and Engineering Co Ltd®, it was held
that no contract is made merely on the basis d¢érlaif intent, there were only negotiations but no
contract had resulted. There was only a requesiitimence work pending a formal contract. Therg wa
nothing decided on the issue of price, deliveryedand other applicable terms and conditions. é&lenc
the defendant’s counter claim for breach of cortia against the plaintiffs claim (in this case the
plaintiffs’ claim for work done on the request dietdefendant was allowed based on the principle of
guantum meruit) must fail for there were no obligations on thaiptiffs to deliver the steel nodes within

a reasonable time.

A statement of intention is equally not an offemifbusiness arrangement’ if it just to supply mfi@tion
hence rebutting the presumption that there is tmtion to contract. |rarvey v Facey®? a statement of
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fact merely to supply information is cannot be teglaas an offer and when ‘accepted’ cannot create a
valid contract. The facts of the case is as faflow

A telegraphed to B ‘Will you sell us Bumper HallrPeTelegraph lowest cash price, answer paid.” B
replied by telegram, ‘Lowest price for Bumper HREn 900 pounds. A telegraphed, ‘We agree to buy
‘Bumper Hall Pen for 900 pounds asked by you.” Bemidall Pen was a plot of land and A claimed that
this exchange of telegrams constituted a validraffel acceptance.

The Privy Council held that there was no contraetienin that B when stating the lowest price of 900
pounds were merely supplying information and thatreal offer was made by A when they telegraphed
to buy the land at 900 pounds to B. Thus there m@asontract formed in this case as there was no
acceptance by A to the offer made by A therein.

Likewise in the case oElifton v Palambo®, the plaintiff and defendants were negotiating dolarge
scattered estate and the plaintiff wrote to thexédnts as follows:

‘l...am prepared to offer to you or your nominee byyham estate for 600,000 pounds ...I also adnat t
a reasonable and sufficient time shall be grartegbt for the examination and consideration ofttad!
data and details necessary for the preparatiomeoSthedule of Completion.’

The Court of Appeal held that that letter was ndeénite offer to sell, but a preliminary staterhas to
price especially in a transaction of such magnitueies but one of the many questions to be congidere

It is opined that the decision of the Court of Agbwias to a large extent influenced by the fact tha
among others, that the Schedule of Completion wayet finalised and that both parties were jughat
mere negotiations stage bearing in mind such ‘larransactio” of land involved.

In short, based on the cases presented earligguld appear that whether a statement of interdioan
act can be construed as a definite intention tdraoty hence a valid offer or an invitation to trea
depends largely on the intention to be bound bynthker of that statement or the doer of that #che
intends to be bound, then that statement or adsi@n offer; if he is merely supplying informatioor,
merely negotiating with the other party the terrha gontract; then that statement or action is perea
pre-contractual basis which are invitations totteead definitely are not definite offers. In reahto the
conclusion whether or not there is a real intentiothe promises made between the parties; thesour
have to consider whether that intention to be bdantere from the actual surrounding facts of¢ase,
trade customs and actual dealings, past or présgween the parties involved. The courts might als
consider the reliance of a party on that promispasformance done in relation to the promise ireotd
ascertain whether there is really any intentiooremte a legally binding contract therein.
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